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UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT COF CALIFORNIA

CASE NQO. SA CV 05-642 DOC

JEFFRY LA MARCA, )
) (MLGx)
Plaintiff(s), )
v. ; SEFEReRryT] O R D E R SPECIAL
) MOTION TO STRIKE
CAPELLA UNIVERSITY, g o
Defendant(s). % DOCKETED ON CIVI
) NV | 72066
) N AT
) Bl L2
) )
)

Before the Court is Plaintiff Jeffry La Marca’s special motion to strike Defendant’s

counterclaims pursuant to section 425.16 of the California Cod: of Civil Procedure. After

reviewing the moving, opposing, and replying papers, as well as the parties’ oral arguments on

November 14, 2005, the Court STAYS the motion.

L.

BACKGROUND
Plaintiff Jeffry La Marca was formerly a student at Defendant Capella University

(“Capella”), an on-line university. During his attendance at Capella, Plaintiff encountered

problems related to his disabilities, particularly with regard to a new software platform that wa
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implemented by Capella after La Marca enrolled which La Marca claims made it much more
difficult for him to complete and participate in his course work. Plaintiff alleges that he sought
accommodations from Capella for his disabilities, and that Capella’s response was hostile and
legally inadequate. La Marca persisted in seeking redress from Capella, but the situation
escalated until, on July 12, 2004, Defendant locked Plaintiff out of his summer quarter classes.
Subsequently, on July 26, 2004, Capella suspended La Marca from the summer and fall 2004
quarters.

On July 5, 2005, La Marca brought suit in this Court against Capella, alleging violations
of the Americans with Disabilities Act (“ADA”), the California Education Code, and the
California Unruh Civil Rights Act. In its Answer, filed on September 9, 2005, Defendant
asserted counterclaims against Plaintiff, alleging defamation, trade libel, and intentional
interference with prospective economic advantage. These counterclaims arise out of voluminous
writings Plaintiff allegedly posted on various websites, which contain harsh criticisms of Capella
and some of its administrators. Defendant Capella alleges that the content of the websites,
which are updated regularly and include comments and postings by other people besides La
Marca, contain a number of misrepresentations and tortious speech.

Plaintiff thereafter filed the instant motion, a special motion to strike the counterclaims in
their entirety pursuant to section 425.16 of the California Code of Civil Procedure, also known
as the “Anti-SLAPP” statute. Specifically, Plaintiff claims that Defendant’s counterclaims are a
strategic lawsuit “against a person arising from any act of that person in furtherance of the
person’s right of petition or free speech under the United States or California Constitution in
connection with a public issue . . ..” Cal. Code Civ. Proc. § 425.16(b). Accordingly, Plaintiff
asks this Court to strike the counterclaims on the grounds that they constitute a “Strategic
Lawsuit Against Public Participation,” or SLAPP.

II. LEGAL STANDARD
California’s anti-SLAPP suit provision, California Code of Civil Procedure § 425.16,

applies to actions in federal courts within the Ninth Circuit applying California state law claims.

2




L= I e T = O & R L

L =L S A T o L o N L N T N N e S S G
e N = 2 e O = = R R o U N P N N

Case 8:05-cv-00642-DOC-MLG  Document 23  Filed 11/15/2005 Page 3 of 7

See United States ex rel. Newsham v. Lockheed Missiles & Space Co., Inc., 190 F.3d 963, 972-
73 (9th Cir. 1999). “Section 425.16 permits a defendant to dismiss a lawsuit if the alleged bad
acts arose from his or her exercise of free speech ‘in connection with a public issue’ and if the
plaintiff cannot show a probability of success on the claims.” Global Telemedia, Inc. v. Doe I,
132 F. Supp. 2d 1261, 1265 (C.D. Cal. 2001).

“The moving defendant’s burden is to demonstrate that the act or acts of which the
plaintiff complains were taken in furtherance of the defendant’s right of petition or free speech
under the United States or California Constitution in connection with a public issue as defined in
the statute.” Equilon Enters., LLC v. Consumer Cause, Inc., 29 Cal. 4th 53, 67 (2002) (internal
quotation marks omitted); see also Cal. Code Civ. Proc. § 425.16(¢). Once a defendant makes
this showing, the burden shifts to the plaintiff to show a probability of prevailing on the claims.
Equilon, 29 Cal 4th at 67. In order to show a probability of success on its claims, the plaintiff
“must demonstrate that the complaint is both legally sufficient and supported by a sufficient
prima facie showing of facts to sustain a favorable judgment if the evidence submitted by the
plaintiff is credited.” Wilson v. Parker, Covert & Chidester, 28 Cal. 4th 811, 821 (2002); see
also Metabolife Int’l, Inc. v. Wornick, 264 F.3d 832, 840 (9th Cir. 2001).

Only a cause of action that satisfies both prongs of the Anti-SLAPP statute (i.e., that
arises from protected speech or petitioning and lacks even minimal merit) is a SLAPP, subject to
being stricken down under the statute. See Navellier v. Sletten, 29 Cal. 4th 82 (2002).
Moreover, a plaintiff need not show that the defendant intended to chill or actually chilled their
rights in order to prevail. Equilon, 29 Cal 4th at 58.

In opposing an anti-SLAPP motion, the plaintiff must present admissible evidence
supporting a prima facie showing of facts supporting a judgment in plaintiff’s favor. Roberts v.
Los Angeles County Bar Ass’n, 105 Cal. App. 4th 604, 613 (2003). Thus, he may not rely on the
pleadings, and evidence that would not be admissible at trial for hearsay or other reasons cannot
be considered. Fashion 21 v. Coal. for Humane Immigrant Rights of Los Angeles, 117 Cal. App.
4th 1138, 1148 (2004).
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